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Abstract 

 

Criminal law reform in Indonesia through the ratification of the new Criminal Code has given rise to various 

complexities in legal governance, including the treatment of individuals with mental disabilities involved in 

criminal cases. Although the new Criminal Code is designed to integrate the principles of respect for Human 

Rights (HR) and emphasize a more humanistic approach in the law enforcement process, several provisions 

within it reveal normative contradictions. In particular, criminal regulations for people with mental disabilities 

often contradict the standards set out in the Convention on the Rights of Persons with Disabilities (CRPD). 

This phenomenon has sparked legal and ethical debates regarding the adequacy of the domestic regulatory 

framework regarding international commitments. Furthermore, law enforcement practices by the police, who 

are at the forefront of handling such cases, tend to prioritize a repressive approach rather than a rehabilitative 

one, thus potentially leading to human rights violations. This study examines the inconsistency between the 

normative ideals of the new Criminal Code and the factual implementation in the field, while emphasizing the 

urgency of developing policies that are inclusive, based on restorative justice, and consistently respect the 

dignity of individuals with mental disabilities. This research employed a qualitative method based on a 

normative legal approach, utilizing a statutory and conceptual approach as the primary analytical frameworks. 

The data in this study are sourced from a comprehensive literature review that encompasses laws and 

regulations, legal documents, previous research results, and various relevant scientific works. The data 

processing process is carried out through in-depth legal analysis to identify, interpret, and evaluate applicable 

legal norms. This approach allows research to produce a comprehensive understanding of the legal issues 

studied, while providing significant academic contributions to the development of legal theory and practice. 
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INTRODUCTION 

Contemporary global legal frameworks increasingly emphasize the importance of protecting the human rights 

of individuals with mental disabilities (Van Hout et al., 2023). This increased focus arises from their inherent 

limitations and differential treatment compared to individuals without disabilities. In the context of criminal 

liability, the handling of mental disabilities presents a paradox that requires critical examination, especially 

through an analysis based on the Criminal Code (KUHP) No. 1 of 2023. A thorough examination of the 

complex relationship between criminal justice and human rights protection requires critical evaluation to 

ensure that the law is enforced fairly and inclusively. 

 

The challenges in the implementation of Human Rights (HAM) trials in Indonesia reflect a paradoxical 

dilemma, like a double-edged sword. On the one hand, the judicial process must be carried out to uphold the 

principle of Equality Before the Law. However, on the other hand, law enforcement officers are an integral 
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part of the government system, which often presents conflicts of interest in practice (Rofingi et al., 2022; 

Rosnida, 2020). Until now, the fundamental problems that have not been resolved include how human rights 

regulations are reflected in the legal framework in Indonesia and how the implementation of these human 

rights is integrated into the national criminal justice system effectively and consistently (Wardani & Suroto, 

2023). 

 

Human Rights (HAM) are a universal moral foundation that guarantees the protection of the dignity and 

freedom of every individual, regardless of their social status, physical condition, or mental condition (Melani 

et al., 2024). Within this framework, individuals with mental disabilities also have equal rights to be treated 

as dignified human beings (Pawestri, 2017), by ensuring respect and fulfillment of their human rights in their 

entirety (Kadir & Fadillah, 2023). 

 

People with mental disabilities often face systemic discrimination (Bonaccio et al., 2020), including inequities 

in access to health and social services, negative stigma, and legal harassment (Saba et al., 2024; Wolbring & 

Nasir, 2024). Moral calls and legal frameworks require people with mental disabilities to be placed in a human 

rights protection pathway that takes into account their special conditions. Although the principle of equality 

before the law applies universally, people with mental disabilities cannot be subject to the same standards of 

criminal responsibility as individuals who are physically and mentally healthy (Arifin et al., 2021; Van Hout 

et al., 2023; Yana, 2024). This reflects the need for a more inclusive and equitable approach in the justice 

system. 

 

The case of Zainal Abidin, a mentally ill man suspected of having schizophrenia and accused of murdering a 

woman in Banyuwangi in 2025, highlights the systematic criminalization of people with mental disorders 

(ODGJ) in the criminal justice system in Indonesia. The unpreparedness of law enforcement officers in 

understanding mental conditions and the absence of a legal mechanism that is responsive to the needs of 

mental disabilities caused Zainal to be processed like a criminal in general. In fact, according to the principles 

of human rights protection and national law, individuals with mental disabilities should receive special legal 

treatment, based on rehabilitation and oriented towards recovery, not repressive action (Komnas HAM RI, 

2023). 

 

Discriminatory behavior towards people with disabilities generally stems from negative awareness of the 

concept of disability and the individuals who have it (Castillo & Larson, 2020; Madhesh, 2022). This negative 

view is often rooted in the mindset of society, which is still dominated by the concept of normality, which 

tends to position people with disabilities as a different or less valuable group than individuals without 

disabilities (Park et al., 2023; Vuong & Palmer, 2024). This kind of mindset reinforces stereotypes and 

worsens social exclusion against them.  

 

Article 1 of Law Number 8 of 2016 concerning Persons with Disabilities defines persons with disabilities as 

individuals who have long-term physical, intellectual, mental, and/or sensory limitations, who in their 

interactions with the environment face obstacles and difficulties in participating fully and effectively with 

other citizens, based on the principle of equal rights (Law of the Republic of Indonesia Number 8 of 2016 

concerning Persons with Disabilities, 2016). From the definition above, Law Number 8 of 2016 concerning 

Persons with Disabilities mentions 4 types of persons with disabilities, including: a. Persons with physical 

disabilities; b. Persons with intellectual disabilities; c. Persons with mental disabilities, and/or developmental 

disabilities. Persons with sensory disabilities. 

 

In Indonesia, according to the 2016 LPEM FEB Universitas Indonesia Research, the number of people with 

disabilities in Indonesia was 12.15 percent. Those in the moderate category were 10.29 percent, and those in 

the severe category were 1.87 percent. Meanwhile, the prevalence of disability in provinces in Indonesia is 

between 6.41 percent and 18.75 percent. The three provinces with the highest prevalence rates are West 

Sumatra, East Nusa Tenggara, and South Sulawesi. Of the 12.15 percent of people with disabilities, 45.74 

percent of the education level of people with disabilities have never graduated from elementary school, 

compared to non-disabled people who are 87.31 percent of non-disabled people who have an elementary 

school education or above (Susilawati, 2024). From the data on the disability information system in March 

2020, there were 197,582 people with disabilities (Al Anshori, 2024). 
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People with disabilities are people who have disorders/that can interfere with activities (Mordini et al., 2018). 

Disability (impairment) or functional limitations are actually not related to the inability to carry out activities 

or social participation (Backe et al., 2018; Linden, 2017). Therefore, they should not be discriminated against 

because of their special conditions, but rather, their accessibility must be supported (Hikam, 2023). 

 

In Canada, it is expressly stated that a person with a mental disorder cannot be held criminally responsible for 

his/her actions. Section 16 of the Criminal Code of Canada states that no person is criminally responsible for 

any act done or omission done while suffering from a mental disorder which causes the person to be unable 

to appreciate the nature and quality of the act or omission or to know that it is wrong (Criminal Code (R.S.C., 

1985, c. C-46), 1985). 

 

In the Criminal Code No. 1 of 2023, the article on criminal liability for people with mental disabilities is an 

article that is discussed specifically. The explanation of criminal liability for people with mental disabilities 

is in 3 articles, each of which contains paradoxes in narrative and substantive terms. The three articles are 

Article 38, Article 39, and Article 99, which explain the status of criminal liability for people with disabilities 

when committing criminal acts (Law of the Republic of Indonesia No. 1 of 2023 concerning the Criminal 

Code, 2023). There were inconsistencies between each article and indications that criminal law is still being 

applied to people with mental disabilities. From a human rights perspective, there is also a gap between the 

contents of the article and the criminalization that is still being applied to people with mental disabilities. 

 

Based on this conceptual fact, this study conducts an analytical study of Human Rights and the Paradoxical 

Criminal Responsibility for Persons with Mental Disabilities from the Criminal Code No. 1 of 2023. This 

study uses a qualitative method through a normative legal approach by taking a statutory approach and a 

conceptual approach. This study uses secondary data sources or library research consisting of (1) primary 

legal materials, namely binding legal materials from basic norms or regulations, laws, and regulations. (2) 

secondary legal materials, namely those that provide explanations regarding primary legal materials, such as 

research results, scientific works, and books written by experts. (3) tertiary legal materials, namely legal 

materials that guide primary and secondary legal materials, such as legal dictionaries and encyclopedias that 

are elaborated systematically. 

 

DISCUSSION 

Definition of Mental Disability 

The term "disability" is used to replace the term "disabled," which has negative connotations and tends to be 

discriminatory (Suharto et al., 2016). The use of this term is based on the understanding that every human 

being, as a creature of God, has unique differences (Audyandari, 2024). These differences do not only refer 

to physical aspects, disabilities, or abnormalities, but rather to the condition of humans as creatures in diverse 

social realities (Kafaa & Mada, 2024). This reflects respect for human diversity and rejects stereotypes that 

degrade the dignity of individuals with disabilities. 

 

Furthermore, normatively, people with disabilities are defined as individuals who have long-term physical, 

intellectual, mental, and/or sensory limitations, who in their interactions with the environment face obstacles 

and difficulties in participating fully and effectively with other citizens, by the principle of equal rights 

(Suharto et al., 2016). In the Great Dictionary of the Indonesian Language, "penyandang" is defined as a 

person who has (suffers from) something. Meanwhile, "disability" is an Indonesian word derived from the 

English loanword disability (plural: disabilities), which means defect or inability (Ministry of National 

Education, 2012). The term "penyandang cacat" is now used to replace the term "penyandang cacat," which 

was previously better known by the public. This replacement was made because the term "penyandang cacat" 

was considered to have a negative connotation that could strengthen social stigma. The use of the term 

"penyandang cacat" reflects an effort to respect the dignity of individuals with certain limitations and eliminate 

discriminatory stereotypes (Barbareschi et al., 2021; Gutterman, 2021). 

 

On the other hand, one of the fundamental problems faced by people with disabilities is the limited 

understanding of society and government officials regarding the meaning of disability and their important role 

as part of the nation's citizens. The view that considers disability as a disgrace, curse, or shameful thing often 

makes families reluctant to be open about family members who have disabilities. This kind of social stigma 

exacerbates the neglect of the rights of people with disabilities and prevents them from fully participating in 
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social and community life (Fajri Nursyamsi et al., 2015; Hastuti et al., 2020). People with disabilities are often 

equated with people who are sick or helpless, who are considered not to need access to education and work. 

As a result, they are only considered to need to be pitied and cared for for their survival. This kind of view 

ignores their rights and potential, so that people with disabilities often do not get the same opportunities to 

develop or participate in various aspects of social, economic, and cultural life as other citizens (Purnomosidi, 

2017; Sudika Mangku, 2020). 

 

The variety of people with disabilities can be known and explained through Article 4, paragraph (1) of Law 

Number 8 of 2016 concerning People with Disabilities. First, people with physical disabilities, namely 

impaired motor function, including amputation, paralysis, or stiffness, paraplegia, cerebral palsy (CP), due to 

stroke, due to leprosy, and small people. Second, people with intellectual disabilities, namely impaired 

thinking function due to below-average intelligence levels, including slow learning, mental disabilities, and 

Down syndrome. Third, people with mental disabilities, namely impaired thinking, emotional, and behavioral 

functions, including: (a) psychosocial disorders, such as schizophrenia, bipolar disorder, depression, anxiety, 

and personality disorders; (b) developmental disabilities that affect social interaction abilities, including 

autism and hyperactivity. Fourth, people with sensory disabilities, namely impaired function of one of the five 

senses, including blindness, deafness, and/or speech disabilities (Shaleh, 2018; Triana et al., 2022). 

 

In the research described in this article, the focus of the study is only on people with mental disabilities because 

this community is part of the discussion mentioned in the Criminal Code No. 1 of 2023. The definition outlined 

by the Ministry of Social Affairs of the Republic of Indonesia, that people with mental disabilities are 

individuals who experience mental disabilities or mental disorders who have been treated in a Mental Hospital 

and are recommended in a calm condition and therefore are obstacles or barriers for them to carry out their 

social functions in meeting needs, solving problems and daily activities (Social Rehabilitation, 2012). 

 

In line with that, Mental disability is a condition that is episodic or not permanent, where individuals 

experience impaired mental function, but they can still live a normal life and can make good decisions for 

themselves. Despite experiencing mental challenges, many people with mental disabilities can function 

effectively in everyday life, contribute to society, and make decisions that align with their needs and 

aspirations (Lawson, 2014; Linden, 2017). People with mental disabilities refer to individuals who experience 

mental and/or behavioral disorders as a result of congenital factors or disease (Moons et al., 2023). These 

individuals face difficulties in learning and performing activities that are generally carried out by others who 

are considered normal (Totsika et al., 2022), so this becomes an obstacle in carrying out daily activities. This 

condition often requires special support so that they can function optimally in society (Wan Ali et al., 2024). 

 

According to the American Psychiatric Association, a mental disorder is defined as a clinically significant 

psychological or behavioral syndrome or pattern that occurs in a person and is associated with distress and 

disability or is accompanied by an increased risk of painful death, pain, disability, or loss of freedom (Stein et 

al., 2010, 2021). The World Health Organization (WHO) in the International Classification of Impairment, 

Disability, and Handicap states that there are three definitions related to disability, namely impairment, 

disability, and handicap. Impairment is the loss or abnormality of psychological, physiological, or anatomical 

structure or function. Disability is a limitation or loss of ability (as a result of impairment) to perform an 

activity in a manner or within limits that are considered normal for a human being. Handicap is a disadvantage 

for a particular individual, as a result of an impairment or disability, that limits or hinders the implementation 

of a normal role. However, this also depends on age, gender, and social or cultural factors (Schuntermann, 

1996) (et al., Eds.) Peden, M., 2019). The definition outlined above emphasizes that people with mental 

disabilities need to receive special attention and protection due to the psychological factors they experience, 

without discrimination or criminalization. 

 

Human Rights and Protection of Persons with Mental Disabilities 

The concept of Human Rights (HAM) includes three main elements for human existence as social beings, 

namely human integrity, freedom, and equality (Budiardjo, 1990; Melani et al., 2024; Tampubolon, 2024). Of 

these three main elements, the author elaborates on them with the following explanatory space: 

 

First, Human Integrity refers to a person's moral and social ethical character, which is applied consistently and 

honestly in various life decisions. This attitude includes cohesion between the values adopted and a person's 
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real actions, as well as the capability to maintain moral principles even under any pressure or temptation. 

Human integrity is not only about not committing unethical acts, but much more about upholding the true 

principles of life. 

 

Second, Freedom is a fundamental principle that refers to every individual when expressing themselves in 

making decisions, always acting on their own behalf, which is not easily influenced by others or oppression 

from other entities. This freedom is a form of intrinsic recognition of oneself and dignity that must be upheld. 

 

Third, Equality refers to a basic principle that every individual is born with equal dignity and rights. This is 

also true regardless of differences in race, skin color, gender, language, religion, nationality, social status, and 

other factors. This equality is proof that everyone has and must feel equal justice in the eyes of the law, 

especially in the context of social interaction. 

 

Since the founding of the Unitary State of the Republic of Indonesia (NKRI) in 1945, the state has been 

committed to upholding and implementing Human Rights (HAM). This commitment is reflected in the values 

contained in the Pancasila and the 1945 Constitution of the Republic of Indonesia, which contains various 

provisions regarding respect for human rights for all citizens. These principles underline the importance of 

recognizing, protecting, and fulfilling the basic rights of every individual in community and state life. Even 

though people with disabilities are not explicitly mentioned in the 1945 Constitution of the Republic of 

Indonesia, they are part of humans with equal status (Pawestri, 2017). 

 

Legally, people with mental disabilities are included as Indonesian citizens (WNI) who have the same 

constitutional rights, so that they must be respected, protected, and fulfilled by the state. Article 28 D 

paragraph (1) of the 1945 Constitution of the Republic of Indonesia states that "Everyone has the right to 

recognition, guarantees, protection and certainty of fair law and equal treatment before the law". This norm 

can be understood to expressly prohibit any differentiation in treatment before the law (Rahmanto, 2019). 

 

The results of the 2018 National Commission on Human Rights (Komnas HAM) report show that the stigma 

that is currently developing in society still considers people with mental disabilities to be humans who are 

possessed by evil spirits, unable/capable of making decisions, considered dangerous, need to be 

concentrated/confined, and have no hope (Hartanto & Yulianti, 2018). This stigma causes discriminatory 

treatment felt by people with mental disabilities (Rahmanto, 2019). 

 

Discrimination against people with disabilities shows the ineffectiveness of law enforcement. This can be 

caused by three factors, namely legal substance, legal structure, and legal culture (Barid et al., 2022; Bintari 

Kusumastuti, 2023). These factors are interrelated and have an impact on people with mental disabilities who 

feel quite discriminated against by law enforcement itself. 

 

Analysis of Criminal Code No. 1 of 2023 and the Paradoxical Criminal Responsibility 

Legal systems around the world often critically consider the appropriateness of punishing people with mental 

disabilities for the crimes they have committed (Van Hout et al., 2023). Fair law enforcement assumes that 

every individual sentenced must have the capacity to understand the nature and consequences of their actions 

(Dolata & Schwabe, 2023). People with mental disabilities often face challenges in this regard, depending on 

the level of dependency and severity of their disability. This raises the need for a more sensitive and inclusive 

legal approach that takes into account an individual's mental capacity in determining their criminal 

responsibility (Morgan, 2021). 

 

In some jurisdictions, there is a procedure to assess someone with a mental disability involving a medical or 

psychological diagnosis for an unlawful act that can be subject to legal consequences (Irmansyah et al., 2009; 

Dixon et al., 2024). The limitations and backwardness of people with mental disabilities have always been 

debatable, as the legal perspective does not view them the same as normal humans (Craigie et al., 2019; Kadir 

& Fadillah, 2023; Rizka & Fadhilah, 2022). 

 

Social life cannot be separated from criminal acts or crimes (strafbaar feit), which makes the existence of law 

very important to maintain order and justice. Specifically, people with mental disabilities are individuals who 

experience mental health disorders or conditions that affect their cognitive, emotional, behavioral, and social 



P-ISSN: 2620-5025 

E-ISSN: 2621-8410 Vol. 19, No. 2, 2025 

 

Jurnal Ilmu Kepolisian 

Vol. 19, No. 2, 2025, pp. 25-37  30 

functions. Mental disabilities can include a variety of disorders, such as bipolar disorder, depression, anxiety, 

schizophrenia, or neurodevelopmental disorders such as autism. People with mental disabilities are often 

involved in criminal acts, either as victims or as perpetrators. When they become perpetrators, criminal 

liability becomes a highly debatable issue and requires special attention, given their limited ability to 

understand the consequences of their actions (Meghrajani et al., 2023). 

 

Criminal liability is known as toerekenbaarheid or criminal responsibility, which can be interpreted as the 

punishment of a perpetrator of a crime to determine whether the perpetrator can be held accountable for the 

crime that has been committed or vice versa. Criminal liability is a form of legal consequence given to 

someone who has committed an act that violates applicable criminal law (Leweokeda, 2019). 

 

In the Criminal Code No. 1 of 2023 concerning criminal liability for people with mental disabilities, it is 

regulated in articles 38, 39, and 99. These three articles explicitly affirm the position of people with mental 

disabilities regarding criminal liability for criminal acts. Some articles are interrelated, but some are 

contradictory and paradoxical regarding criminal liability for people with mental disabilities. 

 

Article 38 states that anyone who, at the time of committing a crime, has a mental disability and/or intellectual 

disability can have their sentence reduced and/or be subject to action. This article places the position of people 

with mental disabilities as legal subjects who must be held accountable for their actions if they commit an 

unlawful act, with the criminal sentence being reduced, of course, with special considerations. Criminal acts 

for people with mental disabilities, if understood from the text of this article, are divided into two forms of 

accountability, namely (a) still given in the form of criminal sanctions (straf stelsel) but the criminal sentence 

can be reduced, (b) and/or given sanctions (maatregel stelsel) as their criminal accountability. 

 

The paradox is very different from Article 39, which states that anyone who, at the time of committing a 

crime, has a mental disability that is in an acute relapse and is accompanied by psychotic symptoms and/or 

moderate or severe intellectual disability cannot be sentenced to criminal penalties, but can be subject to 

action. People with mental disabilities who commit crimes cannot be sentenced to criminal penalties at all. 

The responsibility for their unlawful actions is only up to the point of being subject to action. The action in 

question is certainly a rehabilitation measure that is not a prison sentence. 

 

There is a debate about understanding the contents of the text of these two articles. The sentence about mental 

disabilities in acute relapse and accompanied by psychotic symptoms in Article 39 is the basis for releasing 

the criminal penalty for people with mental disabilities. This means that if a person with mental disabilities is 

not in an acute relapse and accompanied by psychotic symptoms, then a criminal penalty can be imposed, 

although it can be reduced. However, if we interpret mental disabilities themselves, of course, there is a 

situation and mental condition of a person who is suffering from mental disabilities that is not in a normal 

condition, whose relapse cannot be predicted, and whose psychotic symptoms are very dependent on the 

mental situation and environment of the person with mental disabilities. 

 

So, Article 38 and Article 39 are very contradictory because a person with mental disabilities is not someone 

who is always in a state of normality. Relapse or non-relapse of his mental normality shows that the psychotic 

situation of a person with mental disabilities is always in an abnormal state. So it is very irrational to impose 

criminal penalties or not criminalize only the measure of relapse and psychotic disorders. 

 

There is a disharmony in the regulations related to criminal liability in positive law in Indonesia, which results 

in ambiguity. This condition can give rise to disparities in the uncertainty of the law by the judge's decision 

because it gives rise to multiple interpretations (Koedoeboen, 2020; Suartha & Ivory, 2024; Syamsudin et al., 

2022). In this context, the position of the new Criminal Code, which has accommodated regulations regarding 

the criminal liability of people with mental disabilities, is not in line with the legal principle of lex specialis 

derogat legi generali. Further regulations at the level of laws are needed to regulate and cover the problems of 

criminal liability of people with mental disabilities, the aim of which is to cover parts that are not specifically 

regulated by the new Criminal Code. 

 

Article 99 of the Criminal Code No. 1 of 2023 (new Criminal Code) further emphasizes that people with 

mental disabilities are still not removed from their criminal penalties, and can be sentenced to death. The 
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contents of the text of Article 99 are that the implementation of the death penalty against pregnant women, 

women who are breastfeeding their babies, or people who are mentally ill is postponed until the woman gives 

birth, the woman is no longer breastfeeding her baby, or the mentally ill person recovers. 

 

Before being sentenced to death, people with mental disabilities (mentally ill people) must certainly go 

through the trial stages in our justice system. Before the verdict is handed down, the trial process certainly 

runs and positions the mentally ill person starting as a witness, then a suspect, and finally a defendant. Imagine 

law enforcement like this is very irrational, inhumane, and far from the principles of justice and human rights. 

A mentally ill person continues to live with his status as a defendant by accepting the death penalty, even 

though the execution of his death must wait for recovery. This means that the criminal sentence against him 

is not lost; it is only postponed with consideration of psychotic disorders. 

 

The paradox of criminal responsibility for people with mental disabilities is increasingly evident because 

human rights for people with mental disabilities are still not fully on their side. Lowekada explains that in the 

Indonesian criminal law system, several elements must be met to determine a person's criminal responsibility 

(Hidayat & Ibrahim, 2023), including: 

1. Fault (culpa): A person can only be held criminally responsible if his/her actions are intentional or due to 

his/her negligence that can be accounted for. In the Criminal Code, there is a division between intentional 

criminal acts (dolus) and negligent criminal acts (culpa). 

2. Mindfulness (mental ability): A person must have sufficient mental ability or mindfulness to be held 

criminally responsible. If a person has a severe mental disorder that makes him unable to understand the 

consequences of his actions, then he may not be held criminally responsible. 

3. Age: Based on the Criminal Code, children under the age of 12 are considered not criminally responsible. 

Children aged between 12 and 18 years can be subject to special measures by Law Number 35 of 2014 

concerning Amendments to Law Number 23 of 2002 concerning Child Protection. However, these minors 

can still be held criminally responsible if they commit crimes that endanger society or crimes that are 

punishable by the death penalty or life imprisonment, as regulated in Article 81, paragraphs (1) and (6) of 

Law Number 11 of 2012 concerning the Juvenile Criminal Justice System. 

 

If it is analyzed that criminal responsibility can be imposed on someone who commits an unlawful act, or 

commits a crime, it must touch on 3 elements, namely; 

1. The act was committed due to an element of intent or negligence. Intention means that the act was planned 

in a conscious state without coercion, or not under pressure. While negligence means that the act was 

carried out without planning, it was carried out in a conscious state without coercion or under pressure. 

2. Have normal normative thinking abilities and mental abilities that are not in psychotic disorders, according 

to the results of medical and psychological diagnoses. 

3. A person who is declared to be of sufficient age (over 12 – 18 years old), or is considered an adult who can 

distinguish logical actions, and/or can judge whether an action is against the law. 

 

The Approach of Police Investigators in Handling Criminal Cases Against People with Mental 

Disabilities 

In handling criminal cases, Polri investigators are required to comply with applicable legal and ethical 

standards by ensuring the protection of the rights of perpetrators of criminal acts, especially for individuals 

with mental disabilities (Rizkyandi et al., 2024). Investigators are expected to have an effective and 

appropriate approach in interacting with people with mental disabilities during the investigation process, 

which takes into account their special conditions and ensures fair and dignified treatment by the principles of 

justice and human rights. 

 

The Indonesian National Police, as one of the subsystems in the criminal justice system, has the authority to 

conduct investigations and inquiries (Sembiring & Halimah, 2023). In carrying out this task, the Police must 

have the capacity and readiness to handle cases involving individuals with disabilities, either as victims, 

witnesses, or perpetrators. An inclusive and professional approach is essential to ensure the protection of their 

rights and fair and dignified law enforcement (Ramadhany, 2022). In handling criminal cases involving people 

with mental disabilities, the police must be able to understand the perpetrator's mental disorder and understand 

the characteristics of criminal responsibility as stipulated in the latest Criminal Code number 1 of 2023. 
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In some countries, including the United States, national laws have established special protections for people 

with disabilities in their interactions with law enforcement, especially the police. The Americans with 

Disabilities Act (ADA) explicitly regulates the fair treatment of people with disabilities in a variety of 

contexts, including law enforcement (Justice, 2010; Sidebari, 2021). About people with mental disabilities, 

the specific approach stipulated emphasizes the importance of understanding the individual's psychological 

condition. For the police, this requires a focus on the deeper psychological aspects, not just a psychic approach, 

to ensure a fair and appropriate legal process for their needs. 

 

In the context of handling criminal cases involving people with mental disabilities, investigators of the 

Indonesian National Police need to receive special training on how to interact effectively with this group. This 

training includes an in-depth understanding of the psychological condition of the perpetrator, empathetic 

communication skills, and de-escalation techniques without intimidation. The goal is to minimize the potential 

for violence and misunderstanding during the interaction process, so that people with mental disabilities can 

be treated fairly and with dignity by the principles of human rights and professionalism in law enforcement. 

 

 

Police investigators need to prepare a special protocol in the process of collecting verbal information that 

begins with an assessment, so that investigators can assess whether the crime committed can be distinguished, 

whether it was planned or spontaneous. Of course, this initial assessment can be a benchmark for the mens 

rea of the perpetrator himself. There are concerns with stigma and discrimination that people with mental 

disabilities are often treated unfairly, with inadequate forms of risk for their mental condition. People with 

disabilities are often portrayed as weak individuals, dependent on others, and unable to contribute productively 

to society. 

 

Police investigators need to undergo special training in the form of a Crisis Intervention Team (CIT) model 

program to teach investigators communication and crisis management skills so that they can easily interact 

with every individual experiencing a mental disorder crisis and people with mental disabilities. The 

importance of this training is to ensure that the Police, as a leading law enforcement institution, also has human 

rights standards that maintain and enforce the law, while maintaining and enforcing the principles of humane 

justice. 

 

In handling perpetrators of criminal cases for people with mental disabilities, the examination is evaluative or 

forensic, namely (1) Measuring the perpetrator's ability to take responsibility, (2) Assessing a person's sanity, 

(3) Assessing whether a person can understand and know the risks of an act (Budiono et al., 2023). Police 

investigators really need to explore these three evaluations in order to make it easier to measure the results of 

the investigation carried out. 

 

Training should include in-depth information about the different types of mental disabilities, including 

psychotic disorders (such as schizophrenia), mood disorders (such as major depression and bipolar disorder), 

anxiety disorders, and developmental disabilities. This helps investigators understand the symptoms, 

behaviors, and unique needs of people with mental disabilities. Training should include information on how 

to work with mental health professionals, such as psychiatrists and psychologists, to obtain assessments and 

recommendations regarding the mental health of individuals involved in a case. 

 

A healthy mental condition in each individual cannot be equated (Ardiansyah et al., 2023). This condition is 

what makes the discussion of mental health with a special approach and treatment for people with mental 

disabilities involved in criminal cases, being handled by police investigators, increasingly urgent. 

 

Recommendations and Solutions 

People with mental disabilities have the same rights to be treated fairly without discrimination in the criminal 

justice system. People with disabilities should not be treated inhumanely, especially in the context of executing 

criminal sentences. Criminal liability in the form of criminal penalties for people with mental disabilities needs 

to be reviewed, considering that psychotic disorders require medical and psychological treatment. The most 

likely criminal liability is medical, social, and psychosocial rehabilitation. 
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To avoid multiple interpretations and to have legal certainty, it is necessary to create government regulations 

regarding criminal liability for people with mental disabilities. Through these regulations, the human rights of 

people with mental disabilities can be protected, and legal protection for all parties can be ensured as a legal 

principle that everyone is equal before the law. 

 

CONCLUSION 

Today, the real challenge of the paradox of criminal responsibility for people with mental disabilities requires 

a more inclusive and sensitive legal approach to ensure true justice in a legal system that is aligned with human 

rights principles. Protection of human rights, especially the rights of people with disabilities, must be a primary 

focus in the formation and implementation of fair and ethical legal policies. 

 

Mental disability is a condition that is not permanent and episodic, in which a person experiences impaired 

mental function so that it is difficult to learn and carry out activities that can generally be done by individuals 

without obstacles. Discrimination against people with disabilities reflects weak law enforcement, which is 

influenced by aspects of legal substance, legal structure, and legal culture. The paradox in criminal liability 

for people with mental disabilities is increasingly apparent, indicating that human rights protection for this 

group is still not fully impartial and adequate. 

 

The birth of the Criminal Code No. 1 of 2023 is expected to be an entry point into a firm, characterful, and 

cultured law enforcement space, according to the culture of the Indonesian nation. The entrance must also be 

decorated with a window of justice, humanity, and certainty by understanding and appreciating the side of 

limitations for existing legal subjects, especially people with mental disabilities. 

 

Police investigators also need to receive special training when handling cases of people with mental 

disabilities. This special training is part of the professionalism of the Police in handling cases and placing the 

position of human rights for every perpetrator of a crime in undergoing the verbal process in the police. 
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